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IN THE SUPREME COURT 
TISCO INTERMOUNTAIN and 
STATE INSURANCE FUND, 
Plaintiffs, 
vs. 
THE INDUSTRIAL COMMISSION 
OF UTAH and 
JEAN B. WERNER, widow of 
GEORGE JAKOB WERNER, deceased, 
Defendants. 
Supreme Court No. 20913 
BRIEF OF PLAINTIFFS 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
The issues raised by this review are: 
1. Whether the Industrial Commission acted without, 
or in excess of, its authority in awarding death benefits under 
the Occupational Disease Act, Utah Code Ann., Sec. 35-2-1, et 
seq, in that there was no substantial credible evidence of 
exposure to asbestos during the deceased employee's period of 
employment with the employer against whom the award was made. 
2. Whether, assuming there was exposure to asbestos 
during the deceased employee's employment with his employer, 
the Industrial Commission awarded benefits based on 
insufficient evidence that such an exposure was injurious. 
STATEMENT OF THE CASE 
Jean B. Werner, widow of George Jakob Werner, 
deceased, brought this occupational disease claim before the 
Industrial Commission of Utah. Mrs. Werner alleged that her 
husband died as the result of peritoneal mesothelioma 
contracted by Mr. Werner because of exposure to asbestos in the 
course of his employment with plaintiff, TISCO Intermountain. 
Mrs. Werner sought payment of dependent's death benefits as 
provided in Utah Code Ann., Sec. 35-2-15. (R. 2 & 5) 
On October 23, 1984, a hearing on Mrs. Werner's claim 
was held before the Industrial Commission of Utah (R. 19 -
81) After the hearing, the Administrative Law Judge assigned 
to the case referred certain medical issues to a medical 
panel. (R. 151 & 152) On June 12, 1985, the Medical Panel 
Report was distributed to the parties by the Administrative Law 
Judge. (R. 153 - 160) No objections to the Panel Report were 
filed. Then, on July 17, 1985, the Administrative Law Judge 
issued his Findings of Fact, Conclusions of Law, and Order. 
The Judge found that Mr. Werner was injuriously exposed to the 
hazards of asbestos while in the course of his employment with 
TISCO Intermountain. Therefore, the Judge concluded that 
Mrs. Werner was entitled to death benefits as provided in the 
Occupational Disease Act. (R. 161 - 165) 
On July 30, 1985, TISCO Intermountain and/or the Utah 
State Insurance Fund filed a Motion For Review of the 
Administrative Law Judge's Order. (R. 166 - 172) This Motion 
For Review was denied by the Industrial Commission of Utah and 
a Final Order was entered on August 30, 1985. The Industrial 
Commission's Denial of Motion For Review contained a dissent in 
which the Chairman of the Commission indicated that, "The 
evidence is too speculative on the issue of last injurious 
exposure, and therefore, the claim must be denied." 
(R. 178 - 181) A Petition For Writ Of Review was filed by 
plaintiffs with this Court on September 26, 1985. (R. 182 -
184) 
STATEMENT OF THE FACTS 
At the hearing, Mrs. Werner testified that her husband 
was employed through most of his working life as an insulation 
mechanic. (R. 23 - 29) After working for a variety of 
insulation companies since 1947, Mr. Werner formed his own 
insulation company, TISCO Intermountain, in 1977. Mrs. Werner 
said she served as an officer in that corporation. (R. 28) 
According to Mrs. Werner (R. 24, 25, & 34) and two 
witnesses who worked with Mr. Werner in the insulation 
industry, Joseph J. Collins (R. 39 - 53) and Darrell Kinder (R. 
64 - 71), Mr. Werner worked with products containing asbestos 
at various times during his career. However, in 1970 or 1971, 
the Federal Government banned the use of asbestos in insulation 
products. (R. 50 & 74) Mr. Kinder stated asbestos was very 
rarely used in insulation after the ban. (R. 74) Mr. Collins 
added that some asbestos-based material, including transite 
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pipe, was manufactured after the ban. (R. 50) However, 
Mr. Collins had no knowledge whether Mr. Werner used 
asbestos-based transite pipe at TISCO Intermountain. (R. 53) 
Mrs. Werner testified that she did not have complete knowledge 
of the types of insulation products handled by TISCO; but, she 
did state that the insulation was not asbestos-based. (R. 29) 
Mrs. Werner indicated that in December of 1981, Mr. 
Werner noticed he had a distended stomach and his navel was 
red. He also complained of fatigue. Mrs. Werner stated that 
Mr. Werner did not seek medical treatment until February or 
March of 1982. In June of 1982, Mr. Werner underwent surgery 
for a condition thought to be a cyst on his navel. During that 
operation, the treating physician found a malignant tumor. A 
period of chemotherapy followed. Mr. Werner was hospitalized 
in December of 1982 and again in January of 1983. On 
January 31, 1983, Mr. Werner died. (R. 30 - 33) The Medical 
Panel concluded that Mr. Werner's death was caused by 
complications attendant to peritoneal mesothelioma. (R. 155) 
SUMMARY OF ARGUMENTS 
1. Plaintiffs contend that the industrial Commission of 
Utah awarded occupational disease death benefits without 
substantial credible evidence of exposure to asbestos during 
the deceased employee's period of employment with the employer 
against whom the award was made. The Industrial Commission 
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indicated the award was supported by "witness testimony" that 
the deceased employee was exposed to small amounts of asbestos 
in the employer's warehouse and on demolition projects 
performed by the employer. However, a review of the record 
discloses that there was no such testimony. Rather, the facts 
relied upon came from oral statements made at the hearing by 
the widow's attorney. This Court has repeatedly held that a 
material finding of fact, based entirely on incompetent 
evidence, cannot stand and will not support an award. 
Plaintiffs urge the Court to reverse the award on the ground 
that it is not supported by substantial credible evidence. 
2. Assuming there was exposure to asbestos during the 
deceased employee's employment with his employer, plaintiffs 
contend the evidence is still insufficient to support a finding 
that such an exposure was injurious within the meaning of the 
Act. Under the terms of Utah Code Ann., Sec. 35-2-14, the only 
employer liable for occupational disease benefits is the one in 
whose employment the employee was "last injuriously exposed" to 
the hazards of the disease. For the work exposure to be 
injurious, there must be "a direct causal connection between 
conditions under which the work is performed and the 
occupational disease." Utah Code Ann., Sec. 35-1-26. In this 
case, the Medical Panel concluded that the deceased employee 
could not have been injuriously exposed to the hazards of 
asbestos during his employment with his last employer. No 
conflicting evidence was presented. However, the Industrial 
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Commission ignored this evidence and, in an effort to give the 
benefit of the doubt to the deceased employee's widow, awarded 
benefits. Because the Commission disregarded the only evidence 
in the record on the question of injurious exposure, the award 
of benefits is arbitrary, capricious, and unsupported by 
substantial evidence. Plaintiffs urge this Court to reverse 
the award. 
ARGUMENT 
POINT I 
THERE WAS NO SUBSTANTIAL CREDIBLE EVIDENCE OF EXPOSURE 
TO ASBESTOS DURING THE DECEASED EMPLOYEE'S PERIOD OF 
EMPLOYMENT WITH THE EMPLOYER AGAINST WHOM THE AWARD 
WAS MADE. 
In pertinent part, Utah Code Ann., Sec. 35-2-14 
states, 
Where compensation is payable for an 
occupational disease the only employer 
liable shall be the employer in whose 
employment the employee was last injuriously 
exposed to the hazards of such disease .... 
With regard to Mrs. Werner's claim for dependent's benefits, 
Mr. Werner's last employer was TISCO intermountain; Mr. Werner 
worked at TISCO from 1977 until just before his death in early 
1983. To be entitled to an award, against TISCO, Mrs. Werner 
had the burden of proof to establish that Mr. Werner was 
injuriously exposed to asbestos at TISCO. 
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In ruling on this matter, the Administrative Law Judge 
specifically mentioned testimony concerning Mr. Werner's 
exposure to asbestos products from 1947 until approximately 
1970 or 1971. However, the Judge found that any claim arising 
from such exposure while working for multiple employers during 
the noted period of time was barred by the statute of 
limitations found in Utah Code Ann., Sec. 35-2-13(b)(4). (R. 
161, 162 & 163) This finding was not appealed by Mrs. Werner. 
As indicated above, the Administrative Law Judge found 
that Mr. Werner was injuriously exposed to the hazards of 
asbestos while in the course of his employment with TISCO. In 
its Denial of Motion For Review, the Industrial Commission 
indicated the basis in the evidence for the Administrative Law 
Judge's finding against TISCO. The Commission noted, 
Once again, based on witness testimony, 
the administrative law judge found that 
TISCO did store small amounts of 
asbestos products in its warehouse, and 
that TISCO performed demolition 
projects on insulated systems that 
could have contained asbestos. The 
administrative law judge found that the 
deceased could have experienced 
continued asbestos exposure from both 
the warehouse, and the demolition 
projects, between 1977 and 1982. 
(R. 178 & 179) 
In addition, the industrial Commission concluded, 
We find that there was sufficient factual 
testimony to support a finding that the 
defendent experienced "some exposure" to 
asbestos while employed with TISCO. (R. 180) 
Only three witnesses testified at the hearing, 
Mrs. Werner, Mr. Collins, and Mr. Kinder. A careful review of 
the transcript shows that these witnesses gave no testimony to 
support the Commission's findings regarding a last injurious 
exposure at TISCO. The only statements in the record 
mentioning that TISCO stocked asbestos products or that TISCO 
performed demolition work on existing facilities insulated with 
asbestos is found in a "offer of proof" provided by Mrs. 
Werner's attorney. 
At the close of the hearing, Mrs. Werner's attorney 
said that an additional witness, David McOmie, had agreed to 
testify but was not present. Mrs. Werner's attorney requested 
leave to take the deposition of Mr. McOmie after the hearing 
and asked that the deposition be received by the Judge as part 
of the record in the case. (R. 75) The attorney then stated 
his version of what Mr. McOmie would testify to if present. 
The only portion of that offer dealing with TISCO indicates, in 
the attorney's words, 
By the time TISCO was formed, asbestos pipe 
and block insulation had been replaced with 
a non-asbestos product. Therefore, TISCO 
has never used or stocked significant 
quantities of asbestos products. From time 
to time, small amounts of asbestos products 
have been stored in TISCO's warehouse. 
And then I think this is what is important, 
at least to the court. 
TISCO has performed demolition type work on 
existing insulated facilities and piping 
systems, but this work would probably 
constitute less than 1 percent of the 
company's total annual volume. 
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The most recent project involving asbestos 
removal, to my knowledge, was some pipe 
insulation repair work performed at the 
AMOCO Refinery in Salt Lake City in December 
of 1982. Dave McOmie remembers doing 
similar projects at the AMOCO Refinery in 
1980 to -81. 
Mr. Werner was not exposed in 1982 but could 
have been exposed to a very slight degree on 
one of the demolition projects TISCO 
performed from 1976 to 1982. He could also 
have been exposed while visiting the work 
site of similar types of projects while he 
was employed by Mountain States. 
I submit that this indicates some exposure 
as late as 1981 and I suppose it becomes a 
question of degree as to whether or not it's 
harmful, but at least it's some. 
(R. 77 & 78) 
After listening to this summary of Mr. McOmie's 
expected testimony, the Administrative Law Judge indicated that 
counsel for Mrs. Werner could depose Mr. McOmie within 30 days 
from the date of hearing and the record would be kept open for 
that purpose. Counsel for TISCO Intermountain and the Utah 
State Insurance Fund did not object to taking the deposition 
upon proper notice. (R. 79) 
Following the hearing, Mr. McOmie's deposition was 
never scheduled or taken. Some five months after hearing, the 
Judge wrote the parties noting that no deposition had been 
filed. The Judge gave Mrs. Werner and her attorney another 30 
days within which to submit the deposition. (R. 148) Again, 
however, no deposition of Mr. McOmie was scheduled. Moreover, 
no suggestion was made that Mr. McOmie was unavailable or 
otherwise not able to attend a deposition. 
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At this point, the Administrative Law Judge should 
have recognized that, absent Mr. McOmie's testimony, the record 
was devoid of any evidence that Mr. Werner was exposed to 
asbestos while working at TISCO. The Judge should have entered 
an order denying benefits. Instead, the Administrative Law 
Judge chose to treat counsel's oral summary of Mr. McOmie's 
expected testimony as competent evidence. The Judge issued an 
order in reliance on the "offer of proof". This was clearly 
error. As the Nevada Supreme Court observed in Southern 
Pacific Transportation Company v. Fitzgerald, 579 P.2d 1251 
(Nevada 1978), 
An offer of proof obviously is not a proper 
substitute for the tender of evidence which 
has never been presented and ruled upon. 
This Court has repeatedly held that a material finding 
of fact, based entirely on hearsay or incompetent evidence, 
cannot stand and will not support an award. This principle was 
analyzed in Putnam v. Industrial Commission, 80 Utah 187, 14 
P.2d 973 (1932), 
In reviewing a record of the commission and 
in considering the question of sufficiency 
or insufficiency of the evidence to support 
the findings and the award, we eliminate, as 
has been repeatedly held by us, all 
incompetent evidence received by the 
commission, and determine the question alone 
upon the competent evidence. While in such 
case it ordinarily by the record is made to 
appear what the incompetent evidence was and 
thereby some means afforded to determine to 
what extent such evidence may or may not 
have influenced the findings and the award, 
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yet ordinarily we merely eliminate such 
evidence without considering to what extent 
it may or may not have influenced the 
findings or the award. But here we have a 
direct finding (finding VII) of the 
commission that in making the material 
findings referred to - findings directly 
relating to the real issue in the case - the 
commission took into consideration testimony 
taken in a different cause and between 
different parties without bringing or 
attempting to bring such testimony in this 
cause. It thus expressly is made to appear 
that a material finding or findings were, in 
part at least, based upon an unauthorized 
consideration of testimony. When such is 
made to appear and that the commission 
considered something not in evidence in the 
cause, we cannot approve such a finding nor 
an award based upon it. 
The present case is analogous to Soldier Creek Coal 
Company v. Bailey, No. 20543 (Filed November 14, 1985). In 
that matter, the Industrial Commission assumed the presence of 
loose coal and debris on a road which, according to the 
Commission, created a "special hazard exception11 to the 
generally applicable "going to and coming from work rule." 
This Court reversed the Commission's award of death benefits 
for lack of actual evidence that there was coal or debris on 
the road which constituted a hazard. In Bailey, as in the 
instant case, the Commission improperly grasped for facts to 
support a finding that death benefits be paid to an employee's 
dependents. Such an award cannot stand. 
POINT II 
ASSUMING THERE WAS EXPOSURE TO ASBESTOS DURING THE 
DECEASED EMPLOYEE'S EMPLOYMENT WITH HIS EMPLOYER, 
BENEFITS WERE AWARDED BASED ON INSUFFICIENT EVIDENCE 
THAT SUCH AN EXPOSURE WAS INJURIOUS. 
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Utah Code Ann., Sec. 35-2-14 provides that the only 
employer liable for an occupational disease is the employer in 
whose employment the employee was last injuriously exposed to 
the hazards of the disease. The statute states, 
Where compensation is payable for an 
occupational disease the only employer 
liable shall be the employer in whose 
employment the employee was last injuriously 
exposed to the hazards of such disease, 
provided that in the case of silicosis the 
only employer liable shall be the employer 
in whose employment the employee was last 
exposed to harmful quantities of silicon 
dioxide (SiC>2) dust during a period of 
thirty days or more after the effective date 
of this act. 
Thus, assuming that Mr. Werner was exposed between 
1977 and 1982 to the levels of asbestos noted by the 
Administrative Law Judge, the record must still contain 
sufficient evidence that these levels of asbestos constituted 
an "injurious exposure" if the award of benefits is to be 
sustained. Section 14 does not, however, define specifically 
the term, injurious exposure. To facilitate construction, 
Section 14 must be read in conjunction with Utah Code Ann., 
Sec. 35-2-26; that section limits the definition of any 
occupational disease under the Occupational Disease Act, 
The occupational diseases hereinafter 
defined shall be deemed to arise out of the 
employment, only if there is a direct causal 
connection between the conditions under 
which the work is performed and the 
occupational disease, and which can be seen 
to have followed as a natural incident of 
the work as a result of the exposure 
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occasioned by the nature of the employment, 
and which can be fairly traced to the 
employment as the proximate cause, and which 
does not come from a hazard to which workmen 
would have been equally exposed outside of 
the employment* The disease must be 
incidental to the character of the business 
and not independent of the relation of 
employer and employee. The disease need not 
have been foreseen or expected but after its 
contraction it must appear to have had its 
origin in a risk connected with the 
employment, and to have flowed from that 
source as a natural consequence. 
It should be apparent that an injurious exposure 
within the meaning of Section 14 requires "a direct causal 
connection between the conditions under which the work is 
performed and the occupational disease." Otherwise, the basic 
requirements of the Act are not satisfied. 
This Cdurt considered the question of what constitutes 
sufficient injurious exposure to an occupational disease in 
Uta-Carbon Coal Company v. Industrial Commission, 104 Utah 567, 
140 P.2d 649 (1943). In that case, the employee alleged 
exposure to harmful quantities of silcon dioxide dust. 
Guidelines were set forth to implement the exposure standards 
of the Occupational Disease Act, 
As we have stated our legislature has not 
defined what are harmful quantities of 
silicon dioxide dust. The medical 
profession has not been able to determine 
what minimum proportion of silica may be 
breathed by man without harm to himself. 
That breathing certain amounts of silica 
over an extended period of time is harmful 
is self-evident from the effects which 
produce the disease known as silicosis. In 
the absence of legislative or medical 
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standards, in order to give effect to the 
Act, the commission must determine what are 
harmful amounts of silicon dioxide dust from 
the facts of each individual case. 
In the instant matter, no legislative standards 
specifically outline the parameters of, or give definition to, 
an injurious exposure to asbestos. However, a medical panel 
was appointed in this case to address the issue of injurious 
exposure and causation. That medical panel presented its 
report to the Administrative Law Judge on or about May 31, 
1985. (R. 155 - 160) No objections to this Medical Panel 
Report were filed. (R. 161) In the Panel Report, medical 
standards defining an injurious exposure to asbestos were 
presented. 
The Medical Panel Chairman, Dr. James E. Lockey, 
Director of Occupational Medicine and Assistant Professor of 
Occupational and Pulmonary Medicine at the University of Utah, 
first describes the etiology of peritoneal mesothelioma, 
Pleural or peritoneal mesotheliomas are 
extremely rare disorders and have been 
highly associated with occupational or other 
unusual exposures to asbestos. The known 
delay between the first exposure to asbestos 
and the development of malignant 
mesothelioma can range from 15 to 50 years. 
Any latency period less than 15 years would 
throw doubt on the relationship of the 
disease to a particular occupational or 
environmental exposure. Increasing 
intensity of exposure to asbestos fibers 
increases the risk of developing the disease 
but does not affect the length of the 
incubation period. There appears to be a 
linear relationship between asbestos 
exposure and the development of a malignant 
mesothelioma. 
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Latency from initial asbestos fiber exposure 
appears to be the most important and 
influencing factor in regard to the 
incidents of this abnormality. Unlike 
cancer of the lung, the risk appears to be 
independent of smoking habits and is 
independent of age at which exposure first 
occurs. (R. 155 & 156) 
The medical panel doctor then applied the facts of 
Mr. Werner's case to the etiology of his disease, 
If we accept 15 years as a minimal latent 
period prior to development of malignant 
mesothelioma, Mr. Werner [sic] exposures 
previous to 1968 were the main cause for his 
terminal condition. It would appear that 
continuous exposure greater than 20 years 
would not increase the risk of development 
of a malignant mesothelioma but a reduction 
in duration of exposure has been associated 
with progressive reduction of mesothelioma 
risk. In theory, a cessation of exposure in 
1968 may have decreased risk for his 
development of the malignant mesothelioma. 
(R. 156) 
To substantiate his opinions, Dr. Lockey included an 
excerpt from an authoritative publication in the field of 
occupational disease, Asbestos: Effects On Health Of Exposure 
To Asbestos. (R. 157 - 160) The issue of injurious exposure 
is linked to causation in the treatise attached to the Medical 
Panel Report itself. That treatise states, 
The predicted risk [of mesothelioma] 
increases in approximate proportion to 
duration for exposures of up to about 10 
years, but more slowly thereafter and there 
is very little difference between the 
predicted effects of stopping or continuing 
exposure after 20 years. (R. 159) 
Analyzing Dr. Lockey's statements in light of the 
treatise, it would appear that the "main cause" of Mr. Werner's 
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peritoneal mesothelioma was his exposure to asbestos for the 20 
years between 1947 and 1967. This comports with medical 
science's current view that there is a minimum 15-year latency 
period between the occupational or environmental exposure and 
the manifestation of the disease. In Mr. Werner's case, that 
15-year latency period would be between mid-1967 and mid-1982. 
Any latency period shorter than 15 years would call into 
question the relationship between the disease and the 
occupational or environmental exposure. Thus, Mr. Werner's 
exposure to any asbestos from 1977 to 1982, at TISCO, was not a 
causal factor in his occupational disease. 
The Administrative Law Judge admitted the Medical 
Panel Report into evidence after hearing. (R. 161). The Judge 
also cited the Report with approval in his Findings of Fact, 
Conclusions of Law, and Order. In this regard, no contrary 
medical evidence or medical standards were included in tne 
record by the Administrative Law Judge concerning the nature of 
an injurious exposure to asbestos. (R. 162) Applying the 
Uta-Carbon Coal Company v. industrial Commission case to the 
record in the instant matter, the Administrative Law Judge 
should have used the medical panel's evidence to reach a 
conclusion that there was no injurious exposure to asbestos, 
even assuming some minimal exposure to the substance, during 
Mr. Werner's employment at TISCO. Rather than doing this, the 
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Administrative Law Judge postulated that such a conclusion 
would yield an insufficient remedy for Mrs. Werner. To avoid 
this result, the Judge resolved the issues in favor of the 
applicant, Mrs. Werner, by giving her the benefit of doubt in 
favor of coverage. Thus, the Administrative Law Judge 
concluded that, 
... George Jakob Werner was injuriously 
exposed to the hazards of asbestos while 
employed by the defendant, TISCO 
Intermountain, Inc. (R. 163) 
In its Denial of Motion For Review, the Industrial 
Commission added no additional findings as to the nature or 
extent of an injurious exposure to asbestos at TISCO. Rather, 
the Commission noted that, 
... the Administrative Law Judge awarded 
death benefits to the Applicant because of 
the general rule that all doubts should be 
resolved in favor of coverage. (R. 179) 
The Commission then quoted Professor Larson with 
regard to the traditional application of the last injurious 
exposure rule. Specifically, the Commission cited the 
following passage, 
Traditionally, courts applying the last 
injurious exposure rule have not gone on 
past the original finding of some exposure 
to weigh the relative amount or duration of 
exposure under various carriers and 
employers. As long as there was some 
exposure of a kind which could have caused 
the disease, the last insurer at risk is 
liable for all disability from that 
disease. (R. 180) 
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The Commission made no effort to analyze the evidence 
from the medical panel with regard to the causal nature or 
injurious nature of Mr. Werner's exposure to asbestos at TISCO 
from 1977 to 1982. Such an analysis was absolutely necessary 
under the terms of the quoted passage from Professor Larson. 
As stated above, the exposure used as a "last injurious 
exposure" must be of a kind which could have caused the 
disease. The medical panel's analysis of causation shows there 
could be no causal relationship between or injurious exposure 
occasioned by Mr. Werner's minimal contact with asbestos from 
1977 to 1982 at TISCO, given the facts of Mr. Werner's work 
history. 
Further, the Industrial Commission failed to cite the 
more recent cases noted by Professor Larson, which cases could 
be viewed as the modern trend in analyzing the issue of an 
employee's last injurious exposure to asbestos and resulting 
mesothelioma. Professor Larson states in 4 Larson, The Law of 
Workmen's Compensation, Sec. 95.26(a), p. 17-167 (1985), 
In contrast to this traditional rule, 
however, are decisions such as that in Busse 
v. Quality Insulation, [322 N.W. 2d 206 
(Minn. 1982)] in which the Minnesota Supreme 
Court took notice of medical testimony to 
the effect that there is a "lag time" of 
five to ten years between exposure to 
asbestos and the development of asbestosis. 
The court accepted the testimony in support 
of a conclusion that the claimant's exposure 
under the last insurer, who had been at risk 
for only two months, was not a "substantial 
contributing cause" of his death. Other 
courts have also held that in order to 
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impose liability on the insurer who was last 
at risk, the exposure during its period of 
risk must have been of such length or degree 
that it could have actually caused the 
disease. [Fluor Alaska, Inc. v. Peter Kiewit 
Sons' Co., 614 P2d 310 (Alaska 1980)] 
Professor Larson also updates this series of cases by 
referring to Scott Company v. Workers' Compensation Appeals 
Board, 139 Cal. App. 3d 98, 188 Cal. Rptr. 537 (1983). 2 
Larson, Workmen's Compensation Desk Edition, Sec. 95.26(a), p. 
17-56 (April 1985 Cummulative Supplement). In the Scott case, 
medical experts gave their opinion that there was little or no 
chance that the worker's mesothelioma was caused or aggravated 
by any exposure to asbestos less than 15 years prior to its 
appearance. The Workers' Compensation Appeals Board accepted 
this evidence and released from liability the companies which 
had employed the worker after 1963. The employer for the 
period between 1959 and 1966 appealed the ruling. That 
employer argued that the California Labor Code imposed 
liability for occupational diseases on all employers who 
exposed their workers to asbestos regardless of whether such 
exposure was actually a contributing cause of the disease. The 
Court, however, ruled that liability could be imposed only on 
firms which actually contributed to the employee's disability 
in some way. It further held that the medical evidence was 
sufficient to support the Board's findings. 
Evaluating the cases presented by Professor Larson in 
contrast to the aforementioned traditional rule, two theories 
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of last injurious exposure are presented. First, the exposure 
must be a "substantially contributing cause" of the 
occupational disease or; second, the last injurious exposure 
must be of a "length or degree" that could have actually caused 
the disease. Based on the evidence in Dr. Lockey's Medical 
Panel Report, neither of these two modern standards is met. 
In the end, the Administrative Law Judge and the 
Industrial Commission of Utah were grasping for some basis upon 
which to award compensation and ostensibly based their award 
against TISCO Intermountain and the Utah State Insurance Fund 
on a benefit of the doubt theory. The Administrative Law 
Judge and the Industrial Commission ignored uncontroverted 
evidence from the medical panel which gave a reasonable medical 
definition of "last injurious exposure." While it is true that 
the policy behind workers1 compensation mandates resolving 
matters of doubt in favor of the employee, or his dependents, 
that rule cannot be used to justify an award of benefits in the 
absence of any evidence to support such an award, nor can the 
rule be used to controvert the clear meaning of the statutory 
requirements upon which an award must be based. In Olson v. 
Federal American Partners, 567 P.2d 710 (Wyoming 1977), the 
Wyoming Supreme Court states, 
We have considered that in the usual 
workmen's Compensation case, the law should 
be liberally construed in favor of an 
award. However, such a policy does not give 
us carte blanche authority to ignore clear 
statutory provisions and under the guise of 
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construction extend the beneficent purpose 
of the law to a disease or injury that does 
not fall reasonably within the reach of 
legislative language. 
It need not be said that the sympathies of everyone 
involved go to Mr. Werner's family and friends. Nevertheless, 
giving the benefit of the doubt to accomplish coverage is 
improper grounds for an award under the Occupational Disease 
Disability Law of Utah. The Administrative Law Judge should be 
bound by the uncontroverted Medical Panel evidence tnat 
Mr. Werner was not injuriously exposed to asbestos, assuming 
asbestos was even present in the quantities indicated by the 
Judge, at TISCO. As the applicant, Mrs. Werner had failed to 
meet her burden of proof to show an injurious exposure to 
asbestos, a claim for dependent's benefits against TISCO must 
be denied. 
CONCLUSION 
Tne standard of review to oe applied in the instant 
matter is succinctly summarized in Pinter Construction Company 
v. Frisby, 678 P.2d 305 (Utah 1984). This Court stated, 
We must sustain an order unless it is unsupported 
by any substantial credible evidence and is 
therefore arbitrary and capricious. 
Based on this long established standard of review, the 
Industrial Commission of Utah's award of benefits in the 
instant matter must be set aside. The award is not supported 
by subtantial credible evidence. A review of the records shows 
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that the Commission improperly grasped for facts to support a 
finding that death benefits be paid and ignored competent 
medical testimony regarding a lack of medical causation. 
DATEDf this AM^^ day of December 1985. 
DENNIS V. LLOYD 
Attorney for Plaintiffs 
CERTIFICATE OF MAILING 
I hereby certify that four true and correct copies of 
the foregoing were mailed this ZLU"*^ day of December 1985, to 
the following: 
Robert J. Shaughnessy 
Attorney at Law 
543 East 500 South, #2 
Salt Lake City, UT 84102 
Ralph Finlayson 
Assistant Attorney General 
236 State Capitol 
Salt Lake City, UT 84114 
Dennis V. Lloyd U "" 
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MEDICAL PANEL APPOINTMENT LETTER AND REPORT 
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INDUSTRIAL COMMISSION OF UTAH 
OOT 
NORMAN H. BANGERTER, GOVERNOR 
A p r i l 2 3 , 1985 
STEPHEN M HADLEY. CHAIRMAN 
WALTER T AXELGARD. COMMISSIONER 
L L NIELSEN. COMMISSIONER 
M ^ 
James Lockey, M.D. 
RMCOEH, Bldg. 512 
University of Utah 
Salt Lake City, Utah 84112 
re: George Werner, Deceased 
inj: OD 
emp: TISCO Intermountain, Inc., or 
Mountain States Insulation 
Dear Dr. Lockey: 
You are hereby appointed Chairman of a Medical Panel to evaluate 
the medical aspects of the above matter. 
Enclosed for your review are a Transcript of the hearing and avail-
able medical records. 
The Administrative Law Judge would appreciate your assistance in 
answering the following, in terms of reasonable medical probabioity: 
1. What was the cause or causes of Mr. Werner's death on 
January 31, 1983? 
2. Indicate the etiology of the cause or causes noted in 1 
above. Specifically, outline the relationship of these 
causes, if any to: 
a. Mr. Werner's occupation as an asbestos insulator: 
i. Identify the time period in which Mr. Werner would 
have received his last harmful exposure to asbestos 
.in the workplace, which last harmful exposure would 
have played any part in the causation of Mr. Werner's 
death. 
ii. Do you subscribe to the theory that the latent period 
between exposure to asbestos and the onset of meso-
thelioma is at least 20 years? 
iii. If there is such a latent period, what is the causal 
impact of repeated exposure to asbestos during the 
20-year latent period? 
1SI 
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ames Lockey, M.D. 
edical Panel Letter 
age Two 
b. Any non-occupational contributing factors? 
Thank you for your cooperation. 
BY DIRECTION: 
INDUSTRIAL COMMISSION OF UTAH 
;A/ta/bj 
1CS. 
Jean Werner, 2699 Woodhollow Way, Bountiful, Utah 84010 
Robert Shaughnessy, Esq., 543 East 500 South, Salt Lake City, UT 84102 
Dennis Lloyd, Esq., State Insurance Fund 
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Y \ INDUSTRIAL COMMISSION OF UTAH 
NORMAN H. BANGERTER, GOVERNOR 
June 12 t 1985 
STEPHEN M HADLEY. C HAIR MAN 
WALTER T AXELGARD. COMMISSIONER 
L L NIF15EV COMMISSIONER 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
Jean Werner 
3699 Woodhollow Way 
Bountiful, Utah 84010 
Re: George Werner, Deceased 
Inj: O/D 
Emp: TISCO Intermountain, Inc., or 
Dear Ms. Werner: 
We are enclosing a copy of the signed Report of the Medical Panel in 
connection with your claim. 
You are allowed fifteen days from the date of this letter within 
which to file objections if you are not satisfied with the findings of the 
Panel. Please specify fir detail the basis of your objections to'each Finding 
and Conclusion. Further, state in detail the medical evidence or facts you 
rely on as a basis of your objection. Copies of objections must be mailed to 
all parties concerned. 
Parties who desire to submit the matter on written objections without 
a hearing may so indicate in a letter accompanying the objections. A hearing 
will not be set on the objections unless there is a proffer of conflicting 
medical testimony. If a hearing is scheduled, the Medical Panel Chairman will 
be requested by the Commission to appear and testify and all parties will be 
notified of the time and place of the hearing. 
When no objections to a Medical Panel Report are received, the 
Administrative Law Judge will decide the case on the record as currently 
constituted. 
BY DIRECTION: 
INDUSTRIAL COMMISSION OF UTAH 
TCA:sj 
Enclosure 
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« » A n i r r n p « r>t~\.\ *r»r-vtri * «*» 
George Werner, Deceased 
Page Two 
cc: Robert Shaughnessy, Atty., 543 East 500 South #3, SLC, Ot. 84102 
Dennis Lloyd, State Insurance Fund 
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THE 
UNIVERSITY 
OF UTAH 
i i 
ROCKY MOUNTAIN CENTER 
FOR OCCUPATIONAL 
M N D ENVIRONMENT HEALTH 
bUiLPINC* 51^ 
«AU LAKE OTY, W M e*112 
W-581-8719 
May 3 1 , 1985 
Timothy C. Allen 
Administrative Law Judge 
Industrial Commission of Utah 
Workers Compensation Division 
160 East 300 South 
P.O. Box 45580 
Salt Lake City, Utah 84145-0580 
Dear Judge Allen: 
RE: GEORGE WERNER, Deceased 
inj: 0D 
emp: TISC0 Intermountain, Inc., 
Mountain States Insulation 
or 
This letter is in response to your communication dated April 23, 1985 concerning 
Mr. George Werner and the questions outlined in your correspondence. 
From available information, it is apparent that Mr. Werner died from 
complications secondary to his peritoneal mesothelioma. His initial 
hospitalization and surgery was caused by a partial bowel obstruction. 
This process recurred in January of 1985 secondary to the extensive involvement 
of the peritoneal membranes within the abdominal cavity of the malignant 
mesothelioma. His treating physicians in January of 1983 felt no further 
medical therapy would be beneficial and elected to keep Mr. Werner as com-
fortable as humanly possible before his expected demise. The failure of 
his gastrointestinal, renal, and cardiovascular system were all related 
to his primary disorder (malignant peritoneal mesothelioma) and the decision 
by Mr. Werner, the family, and his treating physicians to av'oid extending 
his life a few extra weeks by heroic measures. 
Pleural or peritoneal mesotheliomas are extremely rare disorders and have 
been highly associated with occupational or other unusual exposures to 
asbestos. The known delay between the first exposure to asbestos and the 
development of malignant mesothelioma can range from 15 to 50 years. Any 
latency period less than 15 years would throw doubt on the relationship 
of the disease to a particular occupational or environmental exposure. 
Increasing intensity of exposure to asbestos fibers increases the risk 
of developing the disease but does not effect the length of the incubation 
period. There appears to be a linear relationship between asbestos exposure 
and the development of a malignant mesothelioma. 
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Latency from initial asbestos fiber exposure appears to be the most important 
and influencing factor in regard to the incidence of tlrs' abnormality. 
Unlike cancer of the lung, the risk appears to be Independent cf smoking 
habits and is independent of age at which exposure first occurs. 
If we accept 15 years as a minimal latent period prior to development of 
malignant mesothelioma, Mr. Werner exposures previous to 1968 were the 
main cause for his terminal condition. It would appear that continuous 
exposure greater than 20 years would not increase the risk of the development 
of a malignant mesothelioma but a reduction in duration of exposure has 
been associated with progressive reduction of mesothelioma risk. In theory, 
a cessation of exposure in 1968 may have decreased the risk for his development 
of the malignant mesothelioma. 
The information for the response to your questions was obtained from Asbestos: 
Effects on Health of Exposure to Asbestos written by Richard Doll and Julian 
Peto. This is a review that was prepared at the request of the Health 
and Safety Commision, London, England (copyright 1985) and represents a 
very authoritative publication in this field. I have enclosed copies of 
specific pages concerning malignant mesothelioma that addresses specific 
questions in your correspondence. If I can provide any additional information, 
please feel free to contact me. 
\Sincerely.,- ^  , ) 
Jatees E. Lockey, M.D., Director 
Occupational Medicine 
Assistant Professor 
Occupational and Pulmonary Medicine 
bis 
Enclosures 
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Effects on health of exposure 
to asbestos 
Richard Doll a 3n Peto 
microscope in all the common histological forms 
(squamous carcinoma, small or oat-cell carcinoma, 
and adenocarcinoma).! Asbestos, moreover, seems to 
exert its effect synergislically with tobacco smoke, 
increasing the incidence rate among people of given 
age by the same proportion in smokers and non-
smokers alike. Whether the two agents act to multiply 
each other's effect exactly is uncertain; but the 
interaction is so strong and so nearly multiplicative 
that, on present knowledge, we must assume that the 
chance that the lung cancer in a particular man or 
woman who has been exposed to asbestos is 
attributable in part to that exposure, is unaffected by 
his or her past smoking habits. This is convenient 
from a legal viewpoint, as it means that evidence 
about tobacco use is not needed and it may be 
extremely fortunate from the point of view of practical 
prevention; for the relationship presumably extends, to 
some extent at least, to ex-smokers as well. If so, 
analogy with the effects of slopping smoking in the 
general population would suggest that an individual, 
who has previously been exposed to asbestos and who 
currently smokes, can materially reduce the likelihood 
that the previous asbestos exposure will ultimately 
cause a lung cancer, simply by stopping smoking. In 
other words, cessation of smoking is likely to confer 
an even greater avoidance of risk of lung cancer in 
people with a history of heavy asbestos exposure than 
in the population at large. 
Lung cancer attributable to asbestos, like carcinomas 
attributable to other known causes, does not generally 
occur until several years after the initial exposure. The 
first few ca^es in an exposed population may appear as 
soon as five to nine years after first exposure, but the 
excess risk of developing the disease continues to 
increase for a further 20 years and possibly lor longer. 
Thus, no single "latent period" can be said to exist 
and the belief that it does has, on occasion, led to 
some seriously misleading predictions. 
As with other environmentally induced cancers, the 
mean period from first exposure to the appearance of 
the disease is unrelated to the intensity of exposure, 
except in so far as heavy exposures shorten the 
expectation of life and consequently the time during 
which cancers can occur. We cannot, therefore, aim to 
reduce exposure to such an extent that the individual 
will inevitably die of something else before the disease 
I* in some scries asbestos-associated cancers have included an 
inusually high proportion of adenocarcinomas which are not 
lormaiiy found to be common in smokers (Kannerstein and Churg, 
972). This, however, may be due to the inclusion of a high 
nroportion of cases examined at autopsy, when adenocarcinomas in 
he periphery of the lung arc included, whereas they are frequently 
nissed in series based on biopsies. 
is able to appear. Lniess, Unexpectedly, there turns out 
to be some threshold dose below which asbestos does 
not act as a carcinogen, all we CM. hope to do is to 
reduce the attribuU»Me risk* attach imtrvai arler lust 
exposure to such a level that the balance of the risk 
and benefit associated with its use is socially 
acceptable. 
Mesothelioma 
Mesotheliomas of the pleura or peritoneum are 
normally so rare, other than after occupational or 
other unusual exposure to asbestos, that any case that 
occurs after well attested and substantial asbestos 
exposure is commonly accepted as due to that 
exposure, subject only lo the qualification that the 
time since the exposure occurred must be long enough 
to permit the disease to have been produced. This 
qualification is important as the delay between first 
exposure and effect is longer for mesotheliomas than 
for most other cancers; it is seldom less than 15 years, 
and possibly never less than 10 years. Any period less 
than 15 years must, therefore, throw doubt on the 
relationship of the disease lo the exposure in question. 
As with lung cancer (and with other cancers due to 
other causes) increasing exposure increases the risk of 
developing the disease, but does not affect the length 
ol the induction period. Periods oi' 30, 40, or even 50 
years are common, and according to Peto ci al (1982), 
who sought a modei that would lit several ol the 
largest sets of data, the risk continues to increase 
indefinitely with the tune since exposure luwi occurred. 
The relationship of mesothelioma to asbestos diflcrs in 
several ways from the relationship lor lung cancer. The 
hazard appears to be more strongly dependent on the 
type oi asbestos and to be largely or wholly unaffected 
by smoking. As a result of these and other differences 
the ratio of the numbers of mesotheliomas and lung 
cancers produced by any given exposure lo asbestos 
varies at least 10-fold from about 1-10 to 1-1 (see 
Chapters 4 and 6). 
Other cancers 
The evidence relating other types of cancer to asbestos 
is less clear and is discussed in detail in Chapter 3. 
•We shall have occasion to refer to ri.sk in this report many times. 
Unqualified, il means the chance that a particular event will occur in 
a given period. Qualified as attributable, it means the risk caused by 
a particular hazard, usually exposure to asbestos. The life-long risk 
is the chance that the event will occur before death can be expected 
from other causes. Relative risk is the ratio of the number o! events 
observed in a special population to the number expected hum the 
experience oi some standard population with which it is compared; 
* used in this sense the period of tune is understood lo be the 
f observation, unless otherwise defined. 
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studies in the ratio of the number of pleural 
mesotheliomas to the excess of lung cancer. The 
highest reported ratio based on substantial 
numbers of cases occurred in Hnglish dockyard 
workers who were exposed to a mixture of types 
of asbestos (Rossiter and Coles, 1980) and the 
lowest in American textile workers who were 
exposed to very little other than chrysolite 
(McDonald et al, 1983a); but this cannot be 
attributed entirely to differences between chrysotile 
and other types of asbestos as the effects of 
chrysotile alone also appear to vary. In the 
American textile workers, just referred to, the 
ratio was zero (0/29.4), while in Canadian 
chrysotile miners (McDonald et al, 1980) it was 
0.22 (10/46.0). Fibres of different dimensions are 
likely to reach, and perhaps also to migrate from, 
the upper bronchus and the pleura differentially, 
and such differences might therefore be expected. 
The site-specific effects of fibres of different sizes 
and types have, however, not yet been determined; 
and 
(d) the marked difference in lung cancer risk between 
workers handling textiles (McDonald et al, 1983a) 
and friction products (McDonald el al, 1984; 
Berry and Newhouse, 1983) at similar nominal 
exposure levels and all exposed almost entirely to 
chrysotile are unexplained. They could be due (at 
least in part) to differences in the proportion of 
pathogenic fibres that are counted with the normal 
optical microscope, or to other differences in the 
proportion of fibres of different configurations. 
These conclusions suggest that the effect of fibre size 
should be included in our models, and that the effects 
will not be the same for lung cancer as for 
mesothelioma. In common with previous authors, 
however, we do not have any useful data on the 
distribution of fibre sizes 30 or more years ago in the 
facbry that we have studied, and can therefore only 
draw attention to this major defect in any 
extrapolation of dose-specific risks from one industry 
to another or from occupational to environmental 
exposure. 
Mesothelioma 
Factors influencing incidence 
Time since first exposure and age 
Observation of the incidence of mesothelioma in North 
American insulation workers suggest that the incidence 
of the disease increases approximately in proportion to 
a power of the time elapsed since exposure first 
occurred irrespective of whether the duration of 
exposure was short or long, and that the best fitting 
power for the large number of patients studied'was 
(SE 0.4) (Peto et al, 1982). This can be explained o 
increases appioxmu'ie.y i.s nit cunc o* italic since Hie 
exposure occurred. <Jndcv,ihi& model, incidence would 
rise as the cube of time since first exposure following 
brief exposure and as the fourth power of lime during 
continuous exposure, Yor exposjue lasting li"e or 10 
years the incidence would be well 'jppr>x;mau-d by a 
power of time of between three tnd fou: (Peto, 1983).* 
Unlike cancer of the lung, the risk appears to be 
independent ol smoking habits i\ lanmioml ct al> 1979) 
and it is also inJeocnweia ol'lihc'ag': t^ wind- exposure 
first occurs. ; , . ' l i e \ < 
If incidence is linearly proportional lo dose, this model 
predicts that the incidence 1(1) at age t caused by 
exposure at a constant dust level L beginning al age l, 
and ending at age t2 will be given by the equation 
K D ^ k L l t - i . r - d - U 4 ! 
where k is a constant (Peto, 1983). The predicted risk 
increases in approximate proportion to duration for 
exposures of up to about 10 years, bill more slowly 
thereafter and there is very little difference between the 
predicted effects of stopping or continuing exposure 
after 20 years. 
Duration cf exposure 
The effect of mesothelioma incidence of different 
durations of exposure has not been studied extensively 
and it is not clear whether this model provides an 
accurate prediction of the relative effects of dilfereni 
durations of exposure. Our own data, which are 
reproduced from Peto et al (19X5) in Tabic 5/2, a in-
consistent in showing little difference between exposure 
ol' iO to 20 years' duration and longer intervals, but 
they suggest that the risk caused by brief exposure 
may be rather lower than would be predicted. 
Stopping exposure to a carcinogen which causes cancer 
to an equal extent irrespective of age at exposure, as is 
the case with asbestos and the induction of 
mesothelioma, sometimes produces a marked and 
abrupt reduction in the subsequent rate of increase of 
incidence, probably because such agents sometimes 
affect a late as well as an early stage in carcinogenesis. 
Thus, for example, lung cancer incidence remains 
roughly constant after stopping smoking. It is, 
however, difficult to predict the effects ol slopping 
exposure to asbestos, as amphibole asbestos remains in 
the body for many years; but if a late stage in 
mesothelioma induction were dependent on the 
residual tissue burden, a disproportionately low risk 
following brief exposure to chrysotile might be 
•The exponent ol tunc may not have been estimated accurately, hut 
tor practical purposes this is not important. The incidence is 
estimated most precisely 30 or more years alter first exposure and 
the subsequent incidence rales predicted by exponents of between 
three and five do not lead lo very different estimates of life-long 
risk. For a given incidence 35 years alter first exposure, the 
dieted risk of developing mesothelioma by age 80 years, for a 
I aged 20 years at first exposure, would be reduced by 2\c/{ if the 
»nent of time since first exposure was reduced from lour to three 
eted, as the tissue burden of chrysolite is 
laniially reduced once exposure has stopped. The 
ci we have used for mesothelioma is only one of 
al scientifically plausible alternatives, but it has 
idvanlage that it accounts for the observed pattern 
cidence caused by prolonged exposure in an 
strial context. 
ogressive reduction in mesothelioma risk as 
lion of exposure is reduced has also been 
onstraled in other studies (eg Newhousc and 
y, 1976; Hobbs et al% 1980), and this observation 
rves special emphasis. For it is still widely 
ved, in spite of consistent evidence to the 
rary, that very brief asbestos exposure necessarily 
es a substantial risk of mesothelioma. Cases have 
sionally been caused by short very intense 
>sure to amphibolcs, but under most circumstances 
•isk caused by brief exposure is negligible. 
^-specific risk 
ar as we are aware, no attempt to analyse the 
-specific mesothelioma risk based on individual 
>surc estimates has been published, although 
ral studies have shown a qualitative relationship 
e^en risk and intensity of exposure. Our data are 
istent with a linear relationship (Peto et aly 1985), 
:h is the model we have adopted for the purpose of 
ipolation. If we assume a conversion factor for 
hdale of 35.3 thermal precipitator particles to one 
lated fibre (or 1 mppcf to 1 f.ml*') our results lead 
n estimate of k of 1.24 X 10"'° in the formula given 
'iously on p. fr&f, when L (the level of ambient 
ution) is measured in regulated fibres per ml. 
ratio of mesotheliomas to excess lung cancers 20 
lore years after first exposure in the Rochdale 
:>rt (17 to }&£^\ see Tabie 4/1) was high compared 
that in cohorts almost exclusively exposed to 
sotile. As we have indicated in Chapter 4, we 
ive that chrysotile can cause mesotheliomas. There 
owevcr, consistent evidence that the risk of 
sloping the disease is increased disproportionately 
hrysotile workers who have also been exposed to 
11 amounts of amphiboles, particularly of 
ridoiite. We, therefore, suspect that the high 
dence in the Rochdale cohort is atypical of 
rsotile workers and was due, in part, to the limited 
Dsure to crocidolite that occurred in the factory. 
data for other cohorts have not been published in 
icient detail to enable us to pool them with the 
hdale data and, for the practical purpose of 
ulating (in Chapter 6) the risks that men exposed 
pecific doses of pure chrysotile arc likely to have, 
have arbitrarily halved the mesothelioma incidence 
; we observed to allow for the exposure to 
:idolite. Our predictions of the incidence of 
othelioma following exposure to a given amount of 
^sotile are, therefore, derived from the formula 
— A £ 1 V 1A-10T ?"/• • \4 /* • \41 
1 his seems a sensible coinouui.se between (f\cl 
extremes of using only ou. own data; which*are 
incompatible with McDonald el afs (1983a), and of 
attributing all mesotheliomas in chryvvi'c wortei>-.»o 
possible exposure to amp't'bol'ts. Tins ?'icw is JinI'I-I 
supported by our observations on men v'ho hat! 
worked at Rochdale for 10 or more years before 1933, 
which confirm that chrysotile alone can cause 
mesothelioma, hut that the ;al.<* olf.rcsotheliouia to 
excess lung cancer (two mesotheliomas uguijisl an 
excess of 11.42 lung cancers l:c»o <v <i?% 19fO) »s lover 
when exposure is almost exclusively lo chrysotile. 
These men, who were originally studied by Doll 
(1955), were very heavily exposed to chrysotile before 
1930, when some crocidolite was first used in the 
factory. The first of these two mesotheliomas occurred 
in 1936, and this case, at least, seems likely lo have 
been caused by chrysotile. Our specific assumption 
that 50% of the mesotheliomas in men employed in 
1933 or later were due to crocidolite is, however, 
certainly questionable and emphasises yet again the 
uncertainty of any current dose-specific estimates of 
risk. 
Lung cancer 
Factors influencing incidence 
The assumption that asbestos increases the relative risk 
for lung cancer in proportion to both duration and 
average intensity of asbestos exposure, irrespective of 
both age and cigarette smoking (i'cio, 1977 and 1976) 
has been adopted in several recent reviews (Achcson 
and Ciardner, 1979 and 1983; Chronic Hazard 
Advisory Committee on Asbestos, IVK4; Royal 
Commission, 19£4; National Research Council. 19K4j. 
This model embodies several quite strong assumptions: 
(a) the relative risk for lung cancer increases linearly 
during exposure at a constant level and remains 
constant after exposure has ceased. Brief intense 
exposure therefore causes an abrupt and persistent 
increase in relative risk; 
(b) the relative risk is independent of both age at 
exposure and smoking. (The absolute risk will 
therefore be strongly dependent on both, as it is in 
individuals not exposed to asbestos.); 
(c) the increase in relative risk caused by a given 
intensity of exposure (dust level) is proportional to 
duration of exposure; and 
(d) the increase in relative risk caused by a given 
duration of exposure is proportional to (average) 
intently o( exposure. 
These assumptions are discussed in the following 
sections. 
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ADDENDUM: B 
FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER 
THE INDUSTRIAL COMMISSION OF UTAH 
Case No. 83000655 
* 
rEAN B. WERNER, widow of, * 
iEORGE JAKOB WERNER, deceased * 
Applicant, * FINDINGS OF FACT 
* 
VS. * CONCLUSIONS OF LAW 
TSCO INTERMOUNTAIN and/or * AND ORDER 
!TATE INSURANCE FUND * 
* 
* 
Defendants. * 
* * * * * * * * * * * * * * * * * * 
[EARING: Hearing Room 334, Industrial Commission of Utah, 160 
East 300 South, Salt Lake City, Utah, on October 23, 
1984 at 1:00 p.m. o'clock. Said hearing was pursuant 
to Order and Notice of the Commission. 
EFORE: Timothy C. Allen, Administrative Law Judge. 
PPEARANCES: The applicant was present and represented by Robert J. 
Shaughnessy, Attorney at Law. 
The defendants were represented by Dennis V. Lloyd, 
Attorney at Law. 
At the conclusion of the Evidentiary Hearing, the medical issues and 
uestions were submitted to a medical panel appointed by the Administrative 
aw Judge. The medical panel report was received and copies were distributed 
o the parties. Fifteen (15) days having elapsed since the mailing of said 
edical panel report, and no objections having been received thereto; the 
edical panel report is admitted into evidence. 
INDINGS OF FACT: 
The applicant herein, Jean B. Werner, is. the widow of George Jakob 
erner, deceased. Mr. Werner, was employed through most of his working life 
s an insulation mechanic. As such, the applicant was required to work with 
sbestos based 5.nsulation. The applicant first started work in this field in 
pproximately 1947 when he worked for A. H. Fredericks and Company. The 
pplicant started that work in earnest in September of 1948 and continued to 
ork as an insulator until he went into the office at Mountain States 
nsulation. While he was a superintendent of labor and vice president, the 
eceased' was still exposed to asbestos dust, since the office he worked in was 
ext door to the ,fblue room" which was where the asbestos insulation was cut 
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and prepared for installation* In that room, when the band saws were 
operating there was air-borne asbestos dust so thick, that it covered the 
clothing of the employees. Mr. Werner was required to go into the blue room 
to check on the availability of supplies and also to obtain a drink of water 
or a soft drink, both of which were located in that area. In 1970 or 1971, 
the Federal Government banned the use of asbestos in insulation products, 
although it is fair to assume that these products continued in use within the 
industry for some time after that ban. 
In 1971, Mr. Werner formed his own insulation company, TISCO. TISCO 
did not stock asbestos containing products in significant quantities, however 
from time to time they did have small amounts of asbestos products in their 
warehouse. TISCO also performed demolition work on existing insulation 
facilities and piping systems, which would have contained asbestos fibers. 
There was a proffer of testimony which was accepted by the Court, that Mr. 
Werner could have been exposed to asbestos dust while supervising the 
demolition projects which TISCO performed from 1976 to 1982. 
Approximately Christmas of 1981, the deceased and his wife signed ug 
for a Heart Association exercise class. Mr. Werner noticed that he was- tire&\ 
-that he had distended stomach, and his navel was red. He refused medical 
treatment, not being one to seek medical treatment at the slightest whim. In 
February or March of 1982 Mrs. Werner insisted that Mr. Werner see a doctor. 
He was seen by a Dr. Curtis, and he advised that he felt that the deceased had 
a small tumor. Dr. Curtis recommended that Mr. Werner see Dr. Sharp, but the 
deceased refused to follow through with the instruction. Approximately three 
months later, Mrs. Werner took Mr. Werner to see Dr. Lindem, who diagnosed a 
cyst on Mr. Werner's navel. In June of 1982 Dr. Sharp performed surgery on 
the deceased, and at that time advised that he had found a malignant tumor. 
Mr. Werner returned to work for a few hours every day until December of 1982, 
all the while continuing to drop weight. He had chemotherapy every three 
weeks, and eventually was hospitalized again on December 27, 1982. On January 
31, 1983 Mr. Werner died from complications attendant to his peritoneal 
mesothelioma. 
As found by the medical panel, "Pleural or peritoneal mesotheliomas 
are extremely rare disorders and have been highly associated with occupational 
or other unusual exposures to asbestos." The panel went on to find that the 
delay between the first exposure to asbestos and the development of a 
malignant mesothelioma can range from 15 to 50 years. If we apply the 
foregoing latency period to the facts of the instant case, it is difficult to 
pin down with any real accuracy when the applicant contracted his disease, and 
when once contracted, further exposure would have caused no further harm. A 
further difficulty with this case, is the apparent insufficiency of the law 
with respect to asbestos claims filed by workers. The medical panel found 
in this particular case if the 15 year latency period were accepted 
as the minimum, that Mr. Werner1 s exposures prior to 1968 would have been the 
main cause for his terminal condition. In other words, the panel found that a 
cessation of exposure after 1968 may have reduced the risk of development of 
the malignant mesothelioma. 
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From the foregoing, it could be argued that Mr. Werner was not 
injuriously exposed0 to the hazards of asbestos after 1968. If such were the 
ase, then the applicant's claim would have to fail since Section 13 of the 
occupational Disease Act in sub-section (4), requires that the death from an 
occupational disease roust result from within three years from the last date 
he employee actually worked for the employer against whom compensation is 
laimed. Applied to the instant matter, the statute would seem to require 
hat a claim be made against Mountain States Insulation, which claim would be 
arred since the applicant last worked there in 1976. 
Recognizing this insufficiency of remedy with respect to asbestos 
ases, and resolving the doubt in favor of the applicant and in favor of 
overage, I find that George Jakob Werner was injuriously exposed to the 
azards of asbestos while employed by the defendant TISCO Intermountain, Inc. 
On the date of his disablement, George Jakob Werner was earning wages 
ufficient to entitle his widow to the maximum award for death benefits of 
241.00 per week for 312 weeks or a total of $75,192.00. At the termination 
f the benefits awarded hereinafter, the applicant shall be eligible for 
ontinued benefits from the Second Injury Fund as provided in Section 35.2.15, 
tah Code Annotated. 
ONCLUSIONS OF LAW: 
George Jakob Werner was injuriously exposed to the hazards of 
sbestos while in the course of his employment with TISCO Intermountain, and 
ccordingly, his widow, Jean Werner, is entitled to death benefits as provided 
y the Occupational Disease Act. 
&DER: 
IT IS THEREFORE ORDERED that defendants, TISCO Intermountain, Inc., 
id/or State Insurance Fund, pay Jean B. Werner compensation at the rate of 
241.00 per week for 312 weeks or a total of $75,192.00, as compensation for 
le death of her husband, George Jakob Werner, from industrially caused 
isothelioma. Said benefits to commence effective February 1, 1983, with 
:crued amounts to be paid in a lump sum less the attorney's fee to be awarded 
ireinafter. 
IT IS FURTHER ORDERED that at the termination of these benefits, the 
;ate Insurance Fund shall notify the Second Injury Fund for the purpose of 
mtinuing benefits to the applicant as provided by law. 
IT IS FURTHER ORDERED that defendants, TISCO Intermountain, Inc., 
id/or State Insurance Fund, pay Robert J. Shaughnessy, attorney for the 
>plicant, the sum of $9,769.20, for services rendered in this matter, the 
Line to be deducted from the aforesaid accrued lump sum payable to the 
>plicant, and remitted directly to his offie*. 
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IT IS FURTHER ORDERED that any Motion for Review of the foregoing 
shall be filed in writing within fifteen (15) days of the date hereof 
specifying in detail the particular errors and objections and unless so filed 
this Order shall be final and not subject to review or appeal. 
Passed by the Industrial Commission of Utah ^ 
Salt Lake City, Utah, this /T^flay of July, 1985 
ATTEST: 
Stra^b^g, Commission Secreta^p^ Linda J. 
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CERTIFICATE OF MAILING 
I certify that on July / / . 1985
 a copy of the attached 
indings of Fact, Conclusions of Law & Order in the case of Jean Werner, widow 
>f George Jakob Werner, deceased, issued July \~) _T 1985 was mailed to the 
ollowing persons at the following addresses, postage paid: 
Jean Werner 
3699 Woodhollow Way 
Bountiful, Utah 84010 
Robert Shaughnessy 
Attorney at Law 
543 East 500p South #3 
Salt Lake City, Utah 84102 
Dennis Lloyd, State Insurance Fund 
TISCO Intermountain, Inc. 
122 Navajo 
Salt Lake City, Utah 84104 
THE INDUSTRIAL COMMISSION OF UTAH 
By X>j/WML 
Sherry ^ 
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INDUSTRIAL COMMISSION OF UTAH 
CASE No. 83000655 
JEAN B. WERNER, widow of, * 
GEORGE JAKOB WERNER, deceased * 
* 
Applicant, * 
* DENIAL OF MOTION 
vs. * 
* FOR REVIEW 
TISCO INTERMOUNTAIN and/or, * 
STATE INSURANCE FUND * 
* 
Defendants. * 
* 
* * * * * * * * * * * * * * * * * * 
An Administrative Law Judge of the Commission issued his Findings of 
Fact, Conclusions of Law and Order in the above referenced matter on July 17, 
1985, awarding the Applicant death benefits. In the Findings of Fact and 
Conclusions of Law, the Administrative Law Judge found that the Applicant's 
husband was injuriously exposed to asbestos while employed by the defendant 
TISCO Intermountain Inc. He therefore found that TISCO Intermountain was 
liable to the Applicant for death benefits, as the Applicant's husband's cause 
of death was the result of complications attendant to peritoneal mesothelioma, 
which in turn was caused by long term asbestos exposure. The defendant State 
Insurance Fund filed a Motion for Review on July 30, 1985, stating that the 
claim was barred as the deceased husband of the Applicant did not receive his 
last injurious exposure to asbestos while employed with TISCO, between 1977 
and 1983, as required by the Utah Code Annotated, section 35-2-14. The Motion 
also stated that any claim against the employer responsible for the last 
injurious exposure was too late, based on Utah Code Annotated, section 
35-2-13. A review of the file follows: 
The deceased first began work as an insulation mechanic in 1947. The 
deceased continued in this line of work through most of his working life, 
often working with asbestos based insulation. In 1968 or 1969, the deceased 
was promoted from mechanic to superintendent while employed for Mountain 
States Insulation in Salt Lake City. The Administrative Law Judge's Findings 
of Fact indicate, that in this position, the deceased experienced less, but 
still regular exposure to asbestos. In 1971, the Federal Government banned 
the use of asbestos in insulation products. Based on testimony adduced at the 
hearing, the Administrative Law Judge found that the Federal Government ban 
did not necessarily preclude the continued use of asbestos products within the 
industry. After the ban, in 1977, the deceased formed his own insulation 
company known as TISCO Intermountain. Once again, based on witness testimony, 
the Administrative Law Judge found that TISCO did store small amounts of 
asbestos products in its warehouse, and that Tisco performed demolition 
projects on insulated systems that could have contained asbestos. The 
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Administrative Law Judge found that the deceased could have experienced 
continued asbestos exposure from both the warehouse, and the demolition 
projects, between 1977 and 1982. 
The Applicant testified that in late 1981, the deceased noticed a 
reddening around his navel, a distended stomach, tiredness, and loss of 
weight. In March of 1982, the deceased consulted a physician, Dr. Curtis, for 
the first time about his condition. The deceased did not see the physician to 
whom Dr. Curtis referred him, and in June of 1982, the deceased experienced 
diarrhea and vomiting. At that time, the deceased was hospitalized and a 
tumor was removed from his abdomen. The deceased returned to work part time 
after his surgery for the next six months, during which time he had regular 
chemotherapy treatments. The deceased was again hospitalized in late 
December, 1982, and finally died of complications attendant to peritoneal 
mesothelioma in on January 31, 1983. 
The Applicant filed a claim for death benefits in May, 1983 and a 
hearing was held on the matter on October 23, 1984. A medical panel was 
appointed after the hearing to determine which employer was liable for the 
deceased's mesothelioma. The- medical panel confirmed that asbestos exposure 
had caused the deceased's mesothelioma and his death. The medical panel found 
that, as there was a minimum fifteen year latency period for the disease, the 
deceased*s exposure to asbestos prior to 1968 would have been the main cause 
of his death. Based on the medical panel report, the Administrative Law Judge 
determined that the report could be interpreted to mean that the last 
injurious exposure for the deceased was during his employment with Mountain 
States Insulation, and not TISCO, the defendant employer in the instant case. 
Nevertheless, the Administrative Law Judge awarded death benefits to the 
Applicant because of the general rule that all doubts should be resolved in 
favor of coverage. On July 30, 1985, the defendants filed a Motion for Review 
contesting the award of benefits made by the Administrative Law judge in his 
July 17, 1985 Order. The defendants argue that Utah Code Annotated, section 
35-2-14 requires that only "the employer in whose employment the employee was 
last injuriously exposed to the hazards of such disease" can be held liable. 
The defendants argue that there was insufficient evidence of injurious 
exposure to asbestos while the deceased was employed at TISCO, and cite a 
Colorado case, and the following quote from Professor Larson, to support this 
contention that the last injurious exposure must be sufficient to have some 
causal effect upon the employee developing the disease. 
"It goes without saying that, before the last injurious 
exposure rule can be applied, there must have been some 
exposure of a kind contributing to the condition. So, if a 
silicosis claimant had been transferred to outside work or 
to work in a place where dust conditions were not harmful, 
the carrier on the risk during the later period will not be 
held liable." Larson, Workmen*s Compensation Law, Section 
95.26 (A)." 
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The Commission finds that Professor Larson is a proper authority 
where there is no Supreme Court precedent as in this case. However, we note 
that Professor Larson goes on to state the following immediately after the 
above quoted passage. 
"Traditionally, courts applying the last injurious exposure 
rule have not gone on past the original finding of some 
exposure to weigh the relative amount or duration of 
exposure under various carriers and employers. As long as 
there was some exposure of a kind which could have caused 
the disease, the last insurer at risk is liable for all 
disability from that disease.** 
We find that there was sufficient factual testimony to support a 
finding that the deceased experienced "some exposure** to asbestos while 
employed with TISCO. We therefore find that this case warrants the 
application of the "traditional" rule, and find that Administrative Law Judge 
did not err in failing to "weigh the relative amount or duration of exposure" 
to the deceased while he was employed at TISCO. The Motion for Review is thus 
denied and we affirm the Administrative Law Judge*s Order of July 17f 1985. 
ORDER: 
IT IS THEREFORE ORDERED that the Order of the Administrative Law 
Judge dated July 17, 1985, is hereby affirmed and the Motion for Review denied. 
Walter T 
vJ^  t /?£^:^ 
ommissioner 
ce L. Nielsen, Commissioner 
I respectfully dissent: 
In my opinion the evidence is too speculative on the issue of last 
injurious exposure, and therefore, the claim must be denied. I respectfully 
dissent. ^ ^ - i X r \ \ f K 
Stephen M. Hadley, Chairman 
Passed by the Industrial Commission ^ N 
of Utah, Salt Lake City, Utah, this 
3 0 ^ day of August, 1985 
ATTEST: 
mda J. Stratftmrg 
Commission7 Secretary 43 
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r> is 
I certify that on August ~T . 1985 a copy of the attached Denial of 
Motion for Review was mailed to the following persons at the following 
addresses, postage paid: 
Jean Werner, 3699 Woodhollow Way, Bountiful, Utah 840101 
Robert Shaughnessy, Attorney, 543 East 500 South, #3, Salt Lake City, 
Utah 84102 
Dennis Lloyd, State Insurance Fund 
TISCO Intermountain, Inc., 122 Navajo, Salt Lake City, Utah 84104 
INDUSTRIAL COMMISSION OF UTAH 
By Barbara 
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